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Authorised Mental Health Practitioners (AMHPs) need to have an understanding of 
capacity and how it applies to criteria for the referral process under the Mental Health 
Act 2014 (MHA14). 
This presentation is about capacity with regard to consenting for treatment under the 
MHA14 not about capacity generally. 
 
This presentation considers: 

I. What is Capacity and why it is important? 
II. Key features of capacity 
III. Capacity and the MHA14 
IV. Tips for the AMHP when assessing capacity 
V. Documentation 

 
 
 
 



An AMHP may refer a person for examination by a psychiatrist, if having regard to the 
criteria the AMHP reasonably suspects that the person is in need of an involuntary 

treatment order or if the person is under a CTO, the person is in need of an inpatient 
treatment order (s.26(1)). 

 

The criterion for involuntary status are: 
 
1. That the AMHP suspects the person has a mental illness requiring treatment.  
2. That, because of the mental illness, there is: 

a) a significant risk to the health or safety of the person or to the safety of another 
person or 

b) a significant risk of serious harm to the person or to another person 
3. That the person does not demonstrate the capacity required by s.18 to make a 

treatment decision about the provision of the treatment to himself or herself. 
4. That the person cannot be adequately provided with treatment in a way that would 

involve less restriction. 
 
 
  



What is capacity and why it is important? 

• A person’s capacity is their mental ability to make a decision for themselves. This includes 
lifestyle decisions such as where to live, what to eat and what to buy.  

• They can also make decisions that have legal consequences.  This includes making a will, 
getting married or signing a contract.  It includes providing, or refusing to provide, 
consent to treatment for a mental illness.  

• The WA Department of Health Consent Policy (2016) states that ‘a patient has capacity if 
he/she is capable of understanding the nature, purpose and consequences of the 
proposed treatment’. 

• Even people who have reduced capacity may be able to make minor treatment decisions, 
for example accepting a medication such as paracetamol for a headache. The greater the 
impact the treatment will have on the patient, the greater the degree of demonstrated 
capacity that may be required.  



Capacity is important for ethical, clinical and legal reasons 

Allowing people to make decisions for themselves reflects our society's’ strong ethical view 
regarding personal autonomy.  
Capacity is clinically important because it involves evaluating a person’s mental functioning. 
This requires obtaining a psychiatric history and mental status examination focusing 
specifically on functions relevant to decision making including attention, mood, thinking 
(form and structure), memory and cognitive function. 
Capacity is legally important because a person with legal capacity has the right to make 
decisions for themselves and for these to be respected. A person with legal capacity also 
has the power to stop others from making decisions for him or herself.  
Failure to respect a person’s legal capacity can have legal consequences. Consent to 
treatment will be invalid if it has been given by a person who lacks decision making 
capacity, and provision of treatment to a person without consent or other lawful authority 
may give rise to civil and/or criminal sanctions.  
 



Key features of capacity: 
• Decision making capacity is affected by a person’s abilities and by what’s happening 

around them. 
• It varies from person to person, from situation to situation and on the person’s mental 

or physical state. 
• It is specific to the decision being made, and a person may have capacity to make some 

types of decisions, such as deciding where to live, but not others, such as deciding how 
to manage their finances.  

• It may depend on the type of decision being made, whether the decision is simple or 
complicated and the person’s familiarity with the particular matter.  

• A person’s capacity may fluctuate or change over time and be affected by 
environmental and other factors such as stress/anxiety, medications, infections, drugs 
or alcohol, and mental and physical health. 

• If a person is deemed to have capacity they are entitled to make decisions which others 
may not agree with. 

 
 
 



Key features of capacity (cont.) 

• At law, adults must be presumed to have decision making capacity.  This includes adults 
with mental illness or with any other disability 

• The MHA 2014 s.13 states: “For the purposes of this Act, an adult is presumed to have 
the capacity to make a decision about a matter relating to himself or herself unless the 
adult is shown not to have that capacity.” 

• A child (under the age of 18 years) is presumed not to have capacity. 
• The MHA2014 s.14 states: “For the purposes of this Act, a child is presumed not to have 

capacity to make decisions about a matter relating to himself or herself unless the child is 
shown to have capacity”.  

• If a child has capacity (mature minor) they must be treated as an adult. 
• A child’s parents or guardian may make decisions on behalf of a child who lacks capacity. 

The only exception is psychosurgery, where only the patient’s consent is valid and 
therefore does not apply to a person who lacks capacity to make informed decisions 
about treatment and by extension to any involuntary patient (s.208). 

 



When should capacity be assessed? 

The presence of mental illness, or refusal to consent to treatment, are not generally 
enough, on their own, to trigger a capacity assessment.  

The vast majority of mental health patients have capacity to provide informed consent to 
proposed treatment 

In most cases capacity can be determined quite easily by the way the person is able to 
understand information, ask appropriate questions and communicates with the clinician. 

A formal test of capacity is not always required. 
 
 



Capacity should be assessed if: 
 

• The person is making decisions very different from their usual decisions, for example 
spending money due to experiencing mania. 

• It conflicts with their usual preferences, for example refusing contact with relatives 
because the person is experiencing depression. 

• A previous assessment has highlighted the person lacking decision making capacity in 
the past.  

• The person is making decisions now which puts the person or others at significant risk 
of harm 

• If the person is confused about matters which they easily understood in the past  
• If the person has experienced an abrupt change in mental state, a sudden personality 

change or is expressing inappropriate emotions 
• If the person is experiencing noticeable memory problems, and/or  a dramatic loss of 

language skills, social skills, reading or writing skills  
• If the person is disoriented as to time, place or person  
 
 



Capacity and the Mental Health Act 2014 

Wishes of a person (s.8):  
Capacity is an issue when deciding how best to meet a patient’s wishes. 

If a person lacks capacity to make a treatment decision an Advanced Health Directive 
(AHD) made when the person had capacity must be considered. 

If a treatment decision is made which is inconsistent with an AHD the practitioner must 
set out the reasons and give a copy to the patient, carer, Chief Psychiatrist and Chief 
Mental Health Advocate. 

In deciding what is in a patient’s best interest the practitioner must, to the extent it is 
practicable, ascertain the views of others such as guardians, carers, nominated persons, 
close family members and in relation to children, the parents. 
 
 



s.18. Determining capacity to make treatment decision 
A person has the capacity to make a treatment decision about the provision of treatment 
if the practitioner doing the assessment  is satisfied that the person has the capacity to:  
    a) understand the things that are required under s.19 to be  
        communicated to the person about the treatment; and 
    b) understand matters involved in making the treatment decision; and 
    c) understand the effect of the treatment decision; and 
    d) weigh up the factors referred to in paragraphs (a), (b) and (c) for the  
        purpose of making the treatment decision; and 
    e) communicate the treatment decision in some way. 
 
If another person (substitute decision maker) is making that decision the above provisions 
also apply 
 

Criterion 3, s.25 (1) (c) & (2) (c): That the person does not 
demonstrate the capacity required by s.18 to make a treatment 
decision about the provision of the treatment to himself or herself. 



s.19, Explanation of proposed treatment must be given 
a) understand the things that are required (information or advice) 

under s.19 to be communicated to the person about the treatment;  

s.19 (1), Before a person is asked to make a decision about whether they understand the 
information and advice they must be provided with a clear explanation of the treatment: 
a) Containing sufficient information to enable the person to make a 
balanced judgement about the treatment.  
The extent of the information is limited to information that a reasonable person in the 
person’s position would be likely to consider significant unless the person providing the 
information knows, or could reasonably have been expected to know that the person is 
likely to consider other information to be significant.  
What is sufficient information may depend on how familiar a person is with the treatment 
being discussed. Whether they or someone else they know has had previous adverse 
effects. 



s.19, Explanation of proposed treatment must be given 
(a) understand the things that are required (information or advice) 
under s.19 to be communicated to the person about the treatment;  

s.19 (1), Before a person is asked to make a decision about whether they understand the 
information and advice they must be provided with a clear explanation of the treatment. 

(b) Identifying and explaining any alternative treatments about which there is insufficient 
knowledge to justify it being recommended or to enable its effects to be predicted reliably. 

Alternative treatments can be other types of treatment such as natural therapies or herbal 
remedies which the patient may feel can be used as alternatives to psychiatric treatment.  

The patient should be informed as to why these treatments might be inappropriate, such 
as being ineffective or interacting with other accepted treatments in a negative way. 
 



s.19, Explanation of proposed treatment must be given 
(a) understand the things that are required (information or advice) 
under s.19 to be communicated to the person about the treatment:  

s.19 (1), Before a person is asked to make a decision about whether they understand the 
information and advice they must be provided with a clear explanation of the treatment. 
(c) Warning the person of any risks inherent in the treatment. 
The person should be made aware of any side or adverse effects and how those effects 
could be experienced. Please note that most medications have side/adverse effects and 
that in itself should not result in the medication not being prescribed.  
Some treatments may not be appropriate for specific patients because of previous 
experiences with these medications and that should be explored. 
For some treatments like Electroconvulsive Therapy there may be information available 
which is inaccurate or exaggerated.  
Information should be provided orally and in writing or directing to appropriate 
information on the Internet. 
 
 



s.20, Sufficient time for consideration 

A person cannot be asked to make a treatment decision unless the person is given: 
a) Sufficient time to consider the matters involved in the treatment decision. 
No specific amount of time is given. It depends on the persons competence in 
understanding what can be complex issues, the age of the person and how physically and 
mentally well the person is. 
b) A reasonable opportunity to discuss those matters with the health 
      professional who is proposing the provision of the treatment. 
It can also be a member of the treating team and it implies some time spent with the 
person and answering their questions rather than just providing written information with 
no opportunity for discussion. 
c)   A reasonable opportunity to obtain any other advice or assistance in  
      relation to the treatment decision that the person wishes. 
Directing the person to where they can obtain other advice can be helpful including 
appropriate information on the Internet. 
 
 



Information, Explanation, Advice & Understanding 
In summary; A person must understand the advice given. Understanding can be impaired by 
intoxication, a head injury, delirium, intellectual disability, dementia, experiencing mental 
illness which interferes with capacity to comprehend. 

Impairments, such as intoxication, are temporary, some are permanent, such as dementia, 
and some are transitory such as experiencing mental illness, where capacity may be regained 
as the patient’s mental health improves. This means that care must be taken to ensure that 
the person has been given information relevant to the decision in a way that is appropriate to 
his or her circumstances.   
This includes ensuring that the information is in plain English, free of jargon and delivered in a 
way that is appropriate to the person’s age. It should also be provided appropriate to the 
person’s language if they are not English speaking. Any communication “must be given in a 
language, form of communication and terms that the person is likely to understand using any 
means of communication that is practicable and using an interpreter if necessary and 
practicable”(s.9(2)) 
 
 
 



Information, Explanation, Advice & Understanding 

A person’s ability to understand information given to them may be evaluated by asking the 
person to paraphrase back the information that is given. A person’s ability to understand 
may be doubted if he or she gives an incongruent response. 

Attention, concentration and ability to retain the information for a sufficient time period 
are all relevant issues. 

Clinicians must be sensitive to the information they are getting back from the patient 
verbally, visually or through other behavioural clues which may indicate that the patient 
does or does not understand. 

If a person does not understand the information and advice then they have failed to 
demonstrate capacity to make a treatment decision. 
 



s.18(b) Understand the matters involved in making the decision 
Matters involved could include an understanding that the treatment is for a particular 
illness. If a person does not believe that they have an illness they are unlikely to understand 
the matters involved in making the decision. 

Does the person understand that if they decide not to consent to the treatment there may 
be consequences such as the illness getting worse? 

Does the person understand that delaying making a decision may result in the illness 
getting worse? 

Does the person appreciate the impact of the treatment both positive and negative on all 
aspects of their lives? 

Are they consenting without really understanding what the treatment is for and why it is 
necessary to receive that treatment? 
If the person does not understand the matters involved in making the decision they have 
not demonstrated capacity to make a treatment decision 



s.18(c) understand the effect of the treatment decision 

Does the person understand that taking regular medication requires some discipline as to 
when the treatment should be taken? 

Does the person understand that they may be required to attend at a clinic for regular 
depot injections? 

Does the person understand that there may be some costs involved in agreeing to take 
medication? 

With regard to ECT does the person understand the process which involves anaesthetics? 

If the person does not understand the effects of the treatment decision they have not 
demonstrated capacity to make a treatment decision. 



s.18(d) weigh up the factors referred to in paragraphs (a),(b) and (c) for 
the purpose of making the treatment decision 

All treatments have a positive and negative effect.  

Capacity is demonstrated when a person can consider all the positives and negatives and 
come to a ‘reasoned’ decision, even though it may not seem ‘reasonable’ from the 
clinical perspective.  

Has the person made a decision in a way that makes sense? 
Has the person minimised some aspects of the decision making or exaggerated others, 
such as categorically refusing a particular medication because it may cause a dry mouth?  
Has the person made a decision in a way that people generally make a decision? 

If the person cannot weigh up the factors for the purpose of making a treatment decision 
they have not demonstrated capacity to make a treatment decision. 



s.18(e) communicate the treatment decision in some way 

Being able to communicate the decision indicates that the person has understood and 
weighed up the factors. 

If the person is unable to communicate their decision because they are very distractible, 
or agitated or intoxicated or too unwell they may require more time to overcome the 
temporary incapacity. 

If a person has difficulty in communicating because of a temporary or permanent 
disability such as blindness, other means should be used to see if communication is 
possible. 

If a person refuses or is unable to communicate their decision than they have not 
demonstrated they have capacity to make a treatment decision. 
 



s.15(2) & 16(1)(b)) A decision made by a person about a matter relating 
to himself or herself must be made freely and voluntarily 

This can be difficult to achieve as almost all decisions made by a person can be 
influenced by others. 

Parents and relatives can influence the decision in a way that meets their needs rather 
than the patient’s needs. 

Removing other people from the assessment can allow the patient to make a decision 
more freely. 

Failing to offer resistance does not in itself constitute giving consent (s.16(2)), though 
consent can be implied by the patient’s actions such as holding out their arm for an 
injection. 
 



Substitute decision maker 

s.17(b) if the patient does not have the capacity to make a treatment decision about 
the provision of treatment to him or herself- consent can be given by the person who is 
authorised by law to make the treatment decision on the patient’s behalf. 

The Act enables the transfer of responsibility for care decisions from the person, to a 
substitute decision maker, for the time that they are lacking in capacity, should the 
substitute decision maker be willing and available to make decisions including 
treatment decisions. 

A parent or guardian of a child can make  decisions on a child’s behalf.  

The Guardianship and Administration Act 1990 outlines a hierarchy of substitute 
decision makers for adults that are lacking in decision making capacity. 
 



Hierarchy of substitute decision makers 

If an Advance Health Directive (AHD) does 
not exist or does not cover the treatment 
decision required  
Health professional must obtain a decision 
for non-urgent treatment from the first 
person in the hierarchy who is  
• Aged 18 years or older, and 
• Has full legal capacity, and  
• Is willing and available to make a 

decision 
1. GAA Act 1990 s110ZJ, Addendum 4 CPG MHA 2014  
2. Consent is not required for emergency psychiatric 
treatment (s203) or urgent non-psychiatric treatment of 
involuntary inpatient and MIA (GAA Act s110ZI or 110ZIA) 



Supported Decision Making 

Everything possible should be done to support a person to make a decision before the 
person is assessed as lacking decision making capacity. Such as: 
• Communicating in a way that is appropriate for the person (using Plain English, non-

verbal communication, or an interpreter if needed). 
• Giving the person sufficient information about the decision and its consequences. 
• Choosing a time and place that puts the person at ease.  
• Helping the person to get treatment for any medical condition that may be affecting 

their capacity.  
• Helping the person to find someone to support them (such as a family member, friend 

or advocate).  
 



Tips for assessing capacity 
Tell the person about the process.   

Explain the concerns about their ability to make a particular decision, explain why they 
should participate in the process, and outline the likely outcome. 

If possible, be flexible about when, where, how the assessment is conducted.   

If the decision can wait and the person’s capacity is fluctuating, consider delaying the 
capacity assessment process until the person is at their best.  

Take the person’s individual needs into account wherever possible and assess the persons 
decision making ability not the decision they make. 

Consider the person’s cultural and linguistic diversity and how this may influence  or impact 
on their decision making and bear this in mind when assessing the person’s capacity.  

Ask open ended Qu’s rather than Qu’s which require a “yes” or “no” answer.  
Try to generate a discussion.  Avoid leading questions or questions which suggest or guide 
the person to a particular answer. 



Tips for assessing capacity (cont.) 

Useful questions to ask include: 

Tell me about your health now and what you think is wrong? 

Tell me about the treatment that you are currently having – do you think that the treatment 
is helping you?  

Tell me about the treatment that we’ve discussed – do you think that the treatment will help 
you? How do you think that it will help you?  

Are there any other treatments that you might be able to have? How do you think that those 
other treatments would help you?  

In your own words, which do you think is the best treatment? Why? 
Can you tell me what you’ve decided about the treatment options that we’ve discussed?  

If you are unsure whether a person does or does not demonstrate capacity or there is 
disagreement between family members discuss the issues with a colleague or get a further 
opinion. 
 



Documentation 

The outcome of a capacity assessment should always be documented in the patient’s medical 
record.  

It is important for AMHPs to document how they came to a conclusion that a person has, or 
lacks, decision-making capacity.  

The Mental Health Tribunal (MHT) when deciding whether a patient meets the criteria for 
involuntary status or whether a Treatment Order is/is not valid will consider the 
documentation and the Form 1A. If the MHT find the Form 1A invalid they may also deem 
the treatment invalid. 



Useful resources 

Clinician’s Practice Guide to MHA 2014 
http://www.chiefpsychiatrist.health.wa.gov.au/docs/ClinciansPracticeGuide.pdf 

CAMHS Clinicians Guide to Capacity Assessment is useful resource for those working with 
children. 

Although information related to Mental Health Acts and Guardianship may not be relevant to 
WA the NSW Capacity Toolkit is a useful resource 
http://www.justice.nsw.gov.au/diversityservices/Documents/capacity_toolkit0609.pdf 

Capacity Australia website: www.capacityaustralia.org.au includes a mini-legal Kit Capacity 
and dementia: A guide for Health Professionals in Western Australia. 



Clinical Helpdesk 

 
P: 6553 0016 

 
Email: mha2014@ocp.wa.gov.au 

Or 
amhp@ocp.wa.gov.au 

mailto:mha2014@health.wa.gov.au
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